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February 15, 2010
BRANNAN LAWSUIT continues.  On March 10, 2009, the Gilpin County Defendants filed their response to Brannan’s Motion for a Determination on Timing of Open Meetings Law Claim and for Modified Case Management Order.  

As discussed in previous editions of Eye on Gilpin County, Brannan’s First Claim for Relief in its Verified Complaint filed on September 17th, 2008 was for Certiorari Review under Colorado Rule of Civil Procedure 106(a)(4) (“106 Claim”).  

As a refresher to the reader, the primary point in that First Claim for Relief was that the Board of County Commissioners exceeded its jurisdiction and/or abused its discretion by:
· Failing to deliberate on the application in open session;” 
· Denying the MMRR Quarry; 

· Subjecting the MMRR Quarry to new and severely restrictive approval criteria that do no appear in Section 6.1 of the Zoning Regulations and that do not apply to any other project; and 
· Basing its decision on conclusory assertions that are not supported by competent evidence in the record.  
Also, that First Claim for Relief stated additional ways the Board exceeded its jurisdiction and/or abused its discretion:

· The Board members deliberated in secret;

· The board members made a secret decision on the MMRR Quarry in violation of the Colorado Open Meetings Law at C.R.S. Sections 24-6-401 et seq. that was rubber-stamped” during a public meeting;
· The board’s decision was influenced by ex parte communications; and

· The Board members were coached on what to say during the public meeting.

 
Due to the lengthy response by attorneys for the Gilpin County Defendants (“the County”) to Brannan, the points made will be presented in summary form:  
· Brannan’s 104(a)(4) claim (“106 Claim”) is dictated by the Colorado Rules of Civil Procedure 106(a)(4)(IV) (“the Rule”), which contains limitations on what can be reviewed under the rule; i.e., the record before the Board of County Commissioners;
· The Rule requires that the Court “proceed first with the review of the record and to enter a decision on the 106 Claim.  No discovery is legally permissible at this juncture.”  The attorney for the County classified Brannan’s attempt to include extraneous material that is not already a part of the record as a fishing expedition, namely proceeding with discovery and trial of the Open Meetings violation; 
· The Open Meetings Claim will effectively be deposed of in the Court’s decision on the 106 Claim, thus preventing “waste of the County’s and private funds and judicial resources” that would occur if discovery and trial occurred first on the Open Meetings Claim; 
·  The County disputed Brannan’s claim about the resolution being voted on in secret – “ . . . a resolution disapproving Brannan’s application was adopted after each Commissioner articulated the basis for their respective decision and each Commissioner’s vote was then cast on the public record,” which the County notes will be addressed by the Court as part of its 106 Claim review.  
· As Brannan’s motion is limited to its Open Meetings claim, the County points out that Brannan concedes its Third and Fourth Claims for Relief are to be decided after the 106 Claim is decided.  (Refer to the November 16th, 2009 edition of Eye on Gilpin County for explanation of those claims.)

· The County cites case law supporting its position that decision by the Court  on the 106 Claim is proper, is “strictly and expressly limited to review of whether the decision of the governmental body was an abuse of discretion or was made without jurisdiction, “based on the evidence in the record before the defendant body or officer.”  (Citations omitted) 
· Allowing discovery and trial on the Open Meetings Claim would “generate multiple motions and considerable discovery involving matters outside the record of proceedings to be certified to the Court.”  
· The County points out that because Brannan has not alleged evidence outside the record was considered by the Commissioners, or that hearings conducted were insufficient or improper, or alleged that Brannan was precluded from presenting all the evidence it wished to present, its attempt to conduct discovery and a trial on the Open Meeting Claim is an effort to avoid the record review limitation mandated by law on the 106 Claim; 
· The County addresses Brannan’s speculation about “rubber stamping a joint decision previously made by the three Commissioners at some unspecified time and place in closed session,” by asking the Court to review the record submitted as attachment to the County’s Response Motion being discussed in this edition (August 19, 2008 hearing transcript).  
· The transcript included each Commissioner’s “detailed rationale for his or her individual decision and the basis for same.  The Commissioners then voted as a Board to deny Brannan’s application approving and adopting  Resolution SUR 07-05”  According to the County, the Brannan application “was denied at a public meeting in accord with C.R.S. §24-6-402-(8).”  

· The County then cites case law addressing Brannan’s allegation that “the Board’s decision was made in private is an assertion that the Board acted outside its statutory authority under the Open Records Act, a claim clearly within the ambit of C.R.C.P. 106(a)(4).”  (Citation omitted)

This seems to be a good breaking point in what is a really long pleading.  Next week, the conclusion of the County’s Response to Brannan’s Motion for a Determination on Timing of Open Meetings Law Claim and for Modified Case Management Order.  

Mark Twain once said:  “The rule is perfect – in all matters of opinion our adversaries are insane.”  
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